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Abstract
International human rights treaties such as the Convention on the Rights of Persons with Disabilities (CRPD) are binding on states that have ratified the instruments, obligating these states to implement the provisions of the treaty.  To better understand the level of enforceability of such binding international instruments, this paper will discuss the general enforceability of international human rights treaties, the responsibilities of states that have signed or ratified treaties such as the CRPD, and options for individuals claiming rights under the CRPD.  In doing so, this paper will explore the steps that states traditionally take to ensure that state legislative, administrative, and judicial practices allow for implementation of treaty provisions.  Also, it will explain how individuals in states that have failed to implement the CRPD provisions effectively through enactment of domestic legislation may seek relief under existing civil and human rights law or through United Nations systems of redress.  Finally, it will provide information related to enforcement of CRPD provisions in states that are not parties to the treaty through enforcement of international norms that result from the CRPD and through interpretation of other treaties to which these states are members as consistent with developing CRPD norms.
Introduction
	The United Nations made history on April 3, 2008, when the Convention on the Rights of Persons with Disabilities (CRPD) received its twentieth ratification, thereby entering into force as the first legally-binding international treaty aimed specifically at protecting the rights of persons with disabilities.  Although all international human rights treaties offer protection to persons with disabilities by extension from other groups, such as women and children, such treaties have traditionally been ineffective in ensuring the ability of persons with disabilities to enjoy those rights due to their exclusion from mainstream society.  The CRPD attacks this problem head-on by requiring that States Parties provide persons with disabilities meaningful access to all essential life opportunities, whether in the areas of politics, housing, education, transportation, or employment.  To date, 129 states have recognized the significance of the CRPD through signature, and 27 states have taken the additional steps necessary to ratify the treaty, thereby consenting to be bound by its provisions.[endnoteRef:2]  As a result, the positive response to the CRPD has been widely celebrated; however, as with any international instrument, the degree to which it will be implemented it still unclear.  The treaty itself provides several options by which the United Nations will monitor states’ progress in ensuring that the goals of the CRPD are met, but these procedures represent only a fraction of the overarching efforts that must go into effectively enforcing the implementation of the treaty provisions.  If the international community truly seeks to make history through the recognition of the rights of persons with disabilities, each domestic, regional, and international body involved in human rights enforcement will need to play a part in the success of the CRPD.  Perhaps one of the most important methods of ensuring enforcement of the treaty is by allowing direct participation by individuals affected by the state’s treatment of the treaty.  Therefore, this paper will discuss the general enforceability of international human rights treaties, the responsibilities of states that have signed or ratified the CRPD, and options for individuals claiming rights under the CRPD.  In doing so, it will illustrate the importance of effective implementation through domestic and international legislative and judicial systems and the full participation of persons affected by the treaty’s provisions. [2:  Countries and Regional Integration Organizations, United Nations Enable, http://www.un.org/disabilities/countries.asp?navid=12&pid=166 (last visited June 12, 2008). ] 




I. International human rights treaties such as the CRPD are binding on states that have ratified the instruments, obligating these states to recognize the provisions of the treaty.  
a. States must consent to be bound by the provisions of an international treaty through signature and ratification with the international treaty making body.

International human rights treaties such as the CRPD are binding on states that have ratified the instruments, obligating these states to recognize the provisions of the treaty.  The Vienna Convention on the Law of Treaties (VCLT) defines a treaty as “an international agreement concluded between states in written form and governed by international law, whether embodied in a single instrument or in two or more related instruments and whatever its particular designation.”[endnoteRef:3]  The United Nations recognizes treaties between states, between international organizations with treaty-making capacity and states, and between international organizations with treaty-making capacity.[endnoteRef:4]  A treaty may be bilateral, meaning between two parties, or multilateral, meaning between more than two parties.[endnoteRef:5]  The CRPD, a relatively recent United Nations treaty, is currently between 127 states and is thus governed by international law as a multilateral treaty.[endnoteRef:6] [3:  Vienna Convention on the Law of Treaties, art. 2, para. 1(a), May 23, 1969, http://untreaty.un.org/ilc/texts/instruments/english/conventions/1_1_1969.pdf.]  [4:  United Nations Treaty Glossary, http://untreaty.un.org/English/TreatyHandbook/glossary.htm#grat (last visited June 12, 2008).]  [5:  Id.]  [6:  Countries and Regional Integration Organizations, supra note 1. ] 

States must consent to be bound by the provisions of an international treaty through signature and ratification with the international treaty making body.  The VCLT provides that Heads of State, Heads of Government, and Ministers for Foreign Affairs may represent a state in consenting to be bound by a treaty.[endnoteRef:7]  Through these leaders, a state must typically complete two steps.  First, a state must sign a treaty; however signature alone does not represent a state’s consent to be bound by the provisions of the instrument. [endnoteRef:8]  Instead, through signature, the state simply agrees to refrain from acts that would defeat the object and purpose of the treaty.[endnoteRef:9]  For instance, a signatory of the CRPD agrees to refrain from acts that will compromise its purpose “to promote, protect and ensure the full and equal enjoyment of all human rights and fundamental freedoms by all persons with disabilities, and to promote respect for their inherent dignity.”[endnoteRef:10]  Following signature, a state that wishes to be bound by an international treaty must ratify the treaty, a process that requires two additional steps.  First, the state must execute an instrument of ratification through the Head of State, Head of Government, or Minister for Foreign Affairs, officially expressing the intent of the state to be bound by the relevant treaty.  Next, the instrument of ratification must be deposited with the depositary.[endnoteRef:11]  For the CRPD, the depositary is the Secretary-General of the United Nations, and a state consenting to be bound by the provisions of the CRPD must deposit the instrument of ratification with this individual.[endnoteRef:12]  Through these acts, a state agrees to be held to the legally-binding requirements of an international treaty such as the CRPD, and once the requirements specified in the treaty are met, the treaty will officially enter into force.  For example, the CRPD specifies that it will enter into force “on the thirtieth day after the deposit of the twentieth instrument of ratification or accession.”[endnoteRef:13] [7:  Vienna Convention on the Law of Treaties, supra note 2, art. 7, para. 2(a).]  [8:  United Nations Treaty Glossary, supra note 3.]  [9:  Id.]  [10:  Convention on the Rights of Persons with Disabilities, art. 1, March 30, 2007, http://www.un.org/disabilities/documents/convention/convoptprot-e.pdf.]  [11:  United Nations Treaty Glossary, supra note 3.]  [12:  Convention on the Rights of Persons with Disabilities, supra note 9, art. 41.]  [13:  Id. art. 45, para. 1.] 

b. States Parties that consent to be bound by the provisions of an international treaty obligate themselves to perform the treaty in good faith, therefore requiring that they implement the treaty provisions domestically.

States Parties that consent to be bound by the provisions of an international treaty obligate themselves to perform the treaty in good faith, therefore requiring that they implement the treaty provisions domestically.[endnoteRef:14]  States Parties that have ratified an international treaty are bound by the provisions of the treaty on the date it enters into force.  Depending on their international schemes, state modes of implementing and incorporating treaty provisions will differ.[endnoteRef:15]  However, States Parties must ensure that their domestic legislation and judicial interpretations are consistent with treaty provisions, for pursuant to the VCLT, States Parties “may not invoke the provisions of its internal law as justification for its failure to perform a treaty.”[endnoteRef:16]  Therefore, a country cannot typically claim that it must not be held responsible for a violation of a treaty provision simply because the provision or requirement in question conflicts with an existing domestic law.  Also, although the VCLT allows for termination or suspension of many bilateral and multilateral treaties when one or more parties are in breach of their treaty obligations, human rights treaties are excluded from this allowance, meaning that a breach of treaty obligations by one party does not excuse later breach by another state.[endnoteRef:17]  Therefore, states may continue to hold one another responsible for all obligations under a treaty such as the CRPD even if one or more states have consistently failed to perform on their obligation to uphold the provisions of the treaty in good faith, thereby requiring States Parties to actively incorporate international treaty law into their domestic legal order. [14:  Vienna Convention on the Law of Treaties, supra note 2, art. 26.]  [15:  This paper will consider varying international schemes in later sections.]  [16:  Vienna Convention on the Law of Treaties, supra note 2, art. 27.]  [17:  Id. art. 60.] 

The United Nations recognizes that implementation of international human rights law differs from one state to another depending on each state’s level of development. Generally, the United Nations recognizes three methods of implementing international provisions in domestic legal systems.  First, states may implement provisions to ensure rights by directly incorporating those rights into what may be termed a “bill of rights” in the national legal order.[endnoteRef:18]  In such cases, states incorporate individual rights recognized in international treaty provisions by including those rights in a bill of rights similar to the United States Bill of Rights.[endnoteRef:19]  The newly recognized rights are then incorporated fundamental rights in that state.  States may also implement provisions to incorporate rights through enactment of legislation to that effect.[endnoteRef:20]  For instance, some states will prove proactive in using the objectives and provisions of the CRPD to construct and enact disability rights legislation domestically, perhaps legislation similar to the Americans with Disabilities Act in the United States.  Finally, states may have a policy of self-execution of international law, through which international treaty provisions automatically become incorporated as part of the state’s domestic law upon ratification with the governing treaty body (here, the United Nations).[endnoteRef:21]  Finally, some states use a combination approach.  For instance, the United States government characterizes some treaties as self-executing upon ratification while others require implementation through domestic legislation.[endnoteRef:22]  Through these various methods of incorporating international law, States Parties maintain great latitude in deciding the methods by which they will implement treaty provisions domestically, consistent with their unique domestic processes.[endnoteRef:23]   [18:  Overview of International Legal Frameworks for Disability Legislation, United Nations Enable, 2007, http://www.un.org/esa/socdev/enable/disovlf.htm.]  [19:  International Norms and Standards Relating to Disability: National Frameworks for the Protection of Rights of Persons with Disabilities, United Nations Enable, 2003-2004, http://www.un.org/esa/socdev/enable/comp101.htm [hereinafter International Norms and Standards]. ]  [20:  Overview of International Legal Frameworks for Disability Legislation, supra note 17.]  [21: Overview of International Legal Frameworks for Disability Legislation, supra note 17; International Norms and Standards, supra note 16.]  [22:  Id.]  [23:  Overview of International Legal Frameworks for Disability Legislation, supra note 17.] 

c. Although States Parties are free to implement treaty provisions consistent with their domestic legal frameworks, the CRPD outlines general obligations for establishing domestic mechanisms to guide implementation.

Although States Parties are free to implement treaty provisions consistent with their domestic legal frameworks, the CRPD outlines general obligations for establishing domestic mechanisms to guide implementation.  For example, the CRPD requires States Parties to designate focal points within their governments for matters relating to the implementation of CRPD provisions.[endnoteRef:24]  States that ratify the CRPD are further required to take significant steps to ensure that state legislative, administrative, and judicial practices allow for implementation of treaty provisions.[endnoteRef:25]  Through such provisions, the CRPD provides general obligations that states parties must strive to achieve, regardless of the particular legal framework of the state.  A United Nations report on states’ progress implementing the CRPD’s provisions further explains these obligations as follows.  First, states have an obligation to respect. [endnoteRef:26]  They must “refrain from engaging in any act or practice that is inconsistent with the Convention,” which requires, “modify[ing] or abolish[ing] existing discriminatory laws, customs and practices.”[endnoteRef:27]  In doing so, states should include persons with disabilities in developing legislation to implement the provisions of the CRPD.[endnoteRef:28]  Second, states have an obligation to protect, requiring them to “take all appropriate measures to eliminate discrimination on the basis of disability by any person, organization or private enterprise.”[endnoteRef:29]  To fulfill this requirement, States Parties should dedicate themselves to proactively informing their citizens of the importance of fulfilling the mission of the CRPD and including persons with disabilities as full members of society.  Third, states have an obligation to fulfill.  The United Nations interprets this obligation as requiring states to “adopt legislative, administrative, policy, programmatic and other measures to implement the rights of persons with disabilities.”[endnoteRef:30]  States should also “undertake or promote research and development into relevant goods and services, provid[ing] accessible information to persons with disabilities on relevant technology and other assistance, services and facilities” and “promote training of professionals and staff working with persons with disabilities.”[endnoteRef:31]  Through these efforts, States Parties may embody the vision of the drafters behind the CRPD and make significant progress in respecting the rights, protecting the dignity, and fulfilling the legal needs of persons with disabilities. [24:  Convention on the Rights of Persons with Disabilities, supra note 9, art. 33, para. 1.]  [25:  Id. art. 4, para. 1(a).]  [26:  U.N. Human Rights Council, Report of the United Nations High Commissioner for Human Rights on Progress in the Implementation of the Recommendations Contained in the Study on the Human Rights of Persons with Disabilities,¶ 31, U.N. Doc. A/HRC/4/75 (Jan. 17, 2007), available at http://www.un.org/disabilities/default.asp?id=135 [hereinafter U.N. Human Rights Council].]  [27:  Id.]  [28:  Id.]  [29:  Id.]  [30:  Id.]  [31:  Id.] 

II. If a state that has ratified the CRPD fails to implement its provisions, individuals who suspect their rights under the CRPD have been violated may seek relief domestically as well as through United Nations systems of redress.

a. Individuals seeking to enforce rights pursuant to the CRPD may first need to consider whether ratification of international human rights treaties establishes a private right of action within their state’s legal framework.

If a state that has ratified the CRPD fails to implement its provisions, individuals who suspect their rights under the CRPD have been violated may seek relief domestically as well as through United Nations systems of redress.  First, though, individuals seeking to enforce rights pursuant to the CRPD may need to consider whether ratification of international human rights treaties establishes a private right of action within their state’s legal framework.  Because the relationship between international and domestic law varies by state, so do an individual’s options and strategies when seeking to enforce rights guaranteed pursuant to international law.  Particularly, states tend to fall into one of two distinct categories when giving effect to international treaty provisions.  The first class is termed dualist.  Dualist states that are parties to documents such as the CRPD recognize the rights created under such treaties only when the international law involved has been incorporated into domestic law.[endnoteRef:32]  Such rights are recognized when domestic legislatures or other political bodies or acts have taken action to directly incorporate the provisions at the national level.[endnoteRef:33]  England is an example of a dualist state.[endnoteRef:34]  English courts generally have no authority to interpret and apply international law unless and until the English Parliament has taken action to incorporate the provisions domestically.[endnoteRef:35]  Because states such as England do not directly incorporate international treaty rights, individuals in such states may face more difficulty in challenging state violations of the CRPD. [32:  International Norms and Standards, supra note 16.]  [33:  Id.]  [34:  Id.]  [35:  Id.] 

The second category is called a monist model.  Monist states who are parties to documents such as the CRPD automatically recognize rights created and listed therein.[endnoteRef:36]  These states require no parliamentary or other similar action to give effect to treaty provisions domestically, beyond what is initially necessary for the state to consent to be bound.[endnoteRef:37]  Once the treaty enters into force and becomes international law, it is enforceable through the courts of a monist state.[endnoteRef:38]  The Netherlands serves as an example of a monist state in which international law trumps domestic law.[endnoteRef:39]  Because states such as the Netherlands automatically recognize rights created in international treaties, individuals in these states will more likely find a private right of action to challenge state violations of the CRPD. [36:  Id.]  [37:  Id.]  [38:  Id.]  [39:  Id.] 

Finally, there are many states that operate along the spectrum between the dualist and monist models.[endnoteRef:40]  For instance, the United States Constitution explicitly states that treaties shall be the “supreme law of the land.”[endnoteRef:41]  However, not all treaties call for domestic implementation, even where private rights are concerned.[endnoteRef:42]  In such cases, treaties are not self-executing and additional legislation may be necessary to create a private right of action for individuals seeking to enforce individual rights pursuant to such treaties.[endnoteRef:43]  Other treaties, if deemed self-executing, may bind domestic courts even if the United States Congress has not passed legislation to that effect. Therefore, the United States serves as an example of a hybrid of both dualist and monist models. [40:  Id.]  [41:  U.S. Const. art. VI, available at http://www.law.cornell.edu/constitution/constitution.overview.html.]  [42:  International Norms and Standards, supra note 16.]  [43: Id.] 

b. Individuals must first exhaust potential domestic remedies when seeking to enforce their rights pursuant to the CRPD, either through incorporated and implemented domestic law or through the CRPD’s newly-established standard of care.

Individuals must first exhaust potential domestic remedies when seeking to enforce their rights pursuant to the CRPD, either through incorporated and implemented domestic law or through the CRPD’s newly-established standard of care.  If a State Party has properly implemented the provisions of the CRPD domestically, individuals should have at their disposal “focal points within government for matters relating to the implementation” of the CRPD, as well as “a framework, including one or more independent mechanisms, as appropriate, to promote, protect and monitor implementation” of the CRPD.[endnoteRef:44]  These bodies should have assisted the state in adopting “all appropriate legislative, administrative and other measures for the implementation of the rights recognized” in the CRPD.[endnoteRef:45]  Therefore, if a State Party has proactively sought to implement the provisions of the CRPD, domestic resources should be available to assist individuals in enforcing their rights pursuant to the treaty. [44:  Convention on the Rights of Persons with Disabilities, supra note 9, art. 33, para. 1-2.]  [45:  Id. art. 4, para. 1(a).] 

If a State Party has not properly implemented the provisions of the CRPD, individuals may seek relief at the domestic level by pursuing a claim under existing law and showing that the CRPD creates a new standard of care that the state has violated.  Large international treaties such as the CRPD, to which many states are parties, are drafted at conferences to which States Parties send representative delegates and legal advisors to consider proposals and working papers.  Because this process involves significant input from future potential member states, with discussions of national norms and national legislation, the documents these groups produce may often serve as an important illustration of collaborative international norms.  Further, Article 38 of the Statute of the International Court of Justice provides that the Court, in deciding disputes, shall apply “international conventions, whether general or particular, establishing rules expressly recognized by the contesting states,” “international custom, as evidence of a general practice accepted as law,” “the general principles of law recognized by civilized nations,” and, although not binding, “judicial decisions and the teachings of the most highly qualified publicists of the various nations, as subsidiary means for the determination of rules of law.”[endnoteRef:46]  Individuals seeking to enforce rights under the CRPD could use these considerations of the International Court of Justice to illustrate the development of human rights norms even in their own nation.  The fact that the CRPD has 129 signatories and 27 ratifications, numbers that will undoubtedly increase as more states move toward signature and ratification, stresses that “international conventions,” “international custom,” and “general principles of law” have made great strides in recent years toward the recognition and establishment of the rights of persons with disabilities.  Individuals may point to specific provisions, such as those guaranteeing the right to vote in political elections and the right to adequate housing as illustrative of those rights which are recognized globally.[endnoteRef:47]   [46:  Statute of the International Court of Justice, art. 38, para. 1, http://www.icj-cij.org/documents/index.php?p1=4&p2=2&p3=0#CHAPTER_II. ]  [47:  Convention on the Rights of Persons with Disabilities, supra note 9, art. 28-9.] 

c. Once an individual has exhausted all domestic remedies, she may file a charge with the United Nations Committee on the Rights of Persons with Disabilities, carefully illustrating her state’s CRPD violations. 

Once an individual has exhausted all domestic remedies, she may file a charge with the United Nations Committee on the Rights of Persons with Disabilities.  Individuals may file such charges only against states that have ratified the Optional Protocol to the CRPD, thus recognizing the competence of the Committee to receive and consider communications from potential victims of CRPD violations by the state.[endnoteRef:48]  The CRPD provides that the Committee shall consist of twelve experts at the time of entry into force, eventually increasing to eighteen following an additional sixty ratifications.[endnoteRef:49]  These experts are to be of “recognized competence and experience” in the field of disability rights.[endnoteRef:50]  The Committee will consider complaints, called communications, from individuals who claim to be victims of violations of the CRPD by States Parties that have signed and ratified the Optional Protocol to the treaty, thereby recognizing the Committee’s jurisdiction to consider individual communications.[endnoteRef:51]  When the Committee receives an individual complaint, it will investigate the situation, inviting the State Party concerned to cooperate in the process.[endnoteRef:52]  Once the Committee completes its inquiry and examines all related communications, it will offer the State Party any necessary suggestions and recommendations to ensure compliance with the provisions of the CRPD.[endnoteRef:53]  Although such decisions by the Committee, in the form of suggestions and recommendations, are not legally enforceable, they are incredibly important in allowing an individual the opportunity to have an expert body consider his or her claimed violation.[endnoteRef:54]  As explained by one source, “The expertise of the committees developed over decades of monitoring the implementation of the treaties, combined with the legal requirement that states parties ratify treaties in good faith, means that there is an obligation for states parties to take the decisions of the treaty bodies seriously.” [endnoteRef:55]  She continues, “Even if this call [to provide victims an appropriate remedy] is not enforceable in a domestic court, and there is no international police force to ensure its implementation, a decision of an international expert body that an individual’s human rights, and a particular state’s obligations to protect those rights, have been violated can be a powerful tool for achieving redress.”[endnoteRef:56]  This communications procedure is also important because decisions and recommendations establish precedent that may then guide states, non-governmental organizations, and individuals in interpreting the meaning of the CRPD’s provisions.[endnoteRef:57] [48:  Optional Protocol to the Convention on the Rights of Persons with Disabilities, art. 1, para. 1, March 30, 2007, http://www.un.org/disabilities/documents/convention/convoptprot-e.pdf.]  [49:  Convention on the Rights of Persons with Disabilities, supra note 9, art. 34.]  [50:  Id. art. 34.]  [51:  Optional Protocol to the Convention on the Rights of Persons with Disabilities, supra note 47, art. 1, para. 1.]  [52: Id. art. 6.]  [53:  Id. art. 5.]  [54:  How to Complaint About Human Rights Treaty Violations, http://www.bayefsky.com/complain/9_procedures.php.]  [55: Id.]  [56:  Id.]  [57:  Human Rights Treaty Bodies: Individual Communications, Office of the United Nations High Commissioner for Human Rights, http://www2.ohchr.org/english/bodies/petitions/individual.htm. ] 

Another important characteristic of the communications procedure with United Nations Committees such as the Committee on the Rights of Persons with Disabilities is that such procedures are designed to be accessible to the very individuals who may find themselves subject to a treaty violation.  The Office of the United Nations High Commissioner for Human Rights provides extensive guidance concerning the general procedure by which an individual may file a complaint against a State Party.  First, an individual seeking to file a complaint must be sure that the state is a party to both the treaty in question and, in the case of the CRPD, the Optional Protocol.[endnoteRef:58]  By ratifying the treaty, the state obligates itself to uphold the provisions therein, and in ratifying the Optional Protocol, the state recognizes the competence of the Committee to consider complaints against the state.[endnoteRef:59]  Also, the individual must in most cases either claim that his or her rights have been violated or obtain the written consent of another who claims his or her rights have been violated.[endnoteRef:60]  Individuals are not required to obtain an attorney or any particular legal advice, although the United Nations recommends such if possible.[endnoteRef:61]  Next, an individual seeking to file a complaint must prepare a communication setting forth the individual’s name, nationality, and date of birth.[endnoteRef:62]  The communication should also include the facts on which the claim is based, steps taken to exhaust remedies available in the individual’s home country, and any domestic decisions regarding the case.[endnoteRef:63]  In general, there is no formal time limit for filing a complaint, but the United Nations encourages individuals to submit their communications as soon as possible once they have exhausted all domestic remedies.[endnoteRef:64]   [58:  Id.]  [59:  Id.]  [60:  Id.]  [61:  Id.]  [62:  Id.]  [63:  Id.]  [64:  Id.] 

Once the Committee receives an individual’s formal communication, the Committee will notify the State Party concerned and the case will proceed through two major stages, an admissibility stage and a merits stage.[endnoteRef:65]  Through the admissibility stage the Committee will ensure that the complaint meets the formal requirements necessary for consideration, as discussed above.[endnoteRef:66]  Through the merits stage, the Committee will consider the individual’s actual rights under the treaty and whether the State Party has violated those rights.[endnoteRef:67]  Finally, the Committee will issue a decision on the case.[endnoteRef:68]  When the Committee finds a violation of the treaty, it will allow the State Party three months to provide a description of the steps taken to remedy the violation.[endnoteRef:69]  When the Committee finds no violation, the individual and the State Party will be notified and the process will be complete.  There is no opportunity for appeal against United Nations Committee decisions.[endnoteRef:70] [65:  Id.]  [66:  Id.]  [67:  Id.]  [68:  Id.]  [69:  Id.]  [70:  Id.] 

III. Although many states have not ratified or even signed the CRPD, persons with disabilities in these states may find relief from human rights violations through judicial enforcement of international norms that result from the CRPD and through interpretation of other treaties to which these states are members as consistent with developing CRPD norms.

a. Even in states that have not ratified or signed the CRPD, individuals may seek judicial enforcement of newly-established international norms pertaining to the rights of persons with disabilities.

Although many states have not ratified or even signed the CRPD, persons with disabilities in these states may find relief from human rights violations through judicial enforcement of international norms that result from the CRPD.  One method by which individuals may seek to enforce their rights under the CRPD is through judicial enforcement of newly established international norms pertaining to the rights of persons with disabilities.  As the CRPD becomes more familiar in the international community and its provisions lead to the development of community norms related to ensuring the rights of persons with disabilities, judicial opinions at domestic and regional levels will reflect these developing norms in creating precedent to be cited in other jurisdictions, even those in states not parties to the CRPD.  Article 38 of the VCLT explicitly allows that “a rule set forth in a treaty [may become] binding upon a third State as a customary rule of international law.”[endnoteRef:71]  Part of Article 38 of the Statute of the International Court of Justice recognizes the influence of “judicial decisions and the teachings of the most highly qualified publicists of the various nations, as subsidiary means for the determination of rules of law.”[endnoteRef:72]  Therefore, as more cases are brought and more national and regional courts begin to recognize the rights of individuals with disabilities, citing both to the CRPD and to national disability legislation, legal experts, analysts, and advocates worldwide will increase their work in the field of disability rights.  They will produce judicial, political, and societal analysis that will prove instrumental in illustrating to courts in other states and forums the development of norms affecting individuals with disabilities.  The United Nations itself, in an early report concerning implementation of CRPD provisions, conveyed the significance of the CRPD in reflecting and establishing international norms as follows: “It is often stated that the Convention represents a paradigm shift in attitudes that moves from a perception of persons with disabilities as objects of charity, medical treatment and social protection to subjects of rights, able to claim those rights as active members of society.”  The report continues, “The Convention achieves this paradigm shift by affirming that persons with disabilities hold civil, cultural, economic, political and social rights, are entitled to full protection against discrimination and by establishing monitoring mechanisms at the national and international levels to ensure that persons with disabilities are able to enforce those rights.”[endnoteRef:73]  Therefore, due to the potentially expansive impact of the CRPD in recognizing the rights of persons with disabilities worldwide, even individuals in nations not parties to the CRPD may take advantage of the illustrative quality of the treaty in representing these expanding norms. [71:  Vienna Convention on the Law of Treaties, supra note 2, art. 38.]  [72:  Statute of the International Court of Justice, supra note 45, art. 38, para. 1(d).]  [73:  U.N. Human Rights Council, supra note 25.] 

b. When seeking to enforce newly-established or rising international norms, individuals in states not parties to the CRPD may take advantage of other international treaties to establish rights consistent with the CRPD.

When seeking to enforce newly-established or rising international norms pertaining to the rights of persons with disabilities, individuals in states not parties to the CRPD may take advantage of other international treaties to establish rights consistent with the CRPD.  For instance, the CRPD never specifically mentions that individuals who are sensitive to tobacco smoke must be guaranteed a smoke-free environment.  However, the CRPD does recognize the rights of individuals with disabilities to access many physical, social, economic, and cultural environments[endnoteRef:74] as well as the state’s responsibility to take appropriate measures to ensure these individuals access on an equal basis with others.[endnoteRef:75]  This recognition, combined with missions and statements of other treaties, may allow expanding interpretations of disability and accessibility.  For example, the Framework Convention on Tobacco Control (FCTC) recognizes the significant health concerns associated with exposure to tobacco smoke.  First, the FCTC establishes its objective “to protect present and future generations from the devastating health, social, environmental and economic consequences of tobacco consumption and exposure to tobacco smoke by providing a framework for tobacco control measures to be implemented by the Parties at the national, regional and international levels in order to reduce continually and substantially the prevalence of tobacco use and exposure to tobacco smoke.”[endnoteRef:76]  Article 8 of the FCTC is dedicated to “Protection from exposure to tobacco smoke” and establishes that “Parties recognize that scientific evidence has unequivocally established that exposure to tobacco smoke causes death, disease and disability.”[endnoteRef:77]  This Article continues, providing, “Each Party shall adopt and implement in areas of existing national jurisdiction as determined by national law and actively promote at other jurisdictional levels the adoption and implementation of effective legislative, executive, administrative and/or other measures, providing for protection from exposure to tobacco smoke in indoor workplaces, public transport, indoor public places and, as appropriate, other public places.”[endnoteRef:78]  Therefore, in arguing that persons sensitive to tobacco smoke have a right to be free from such exposure, individuals may illustrate that states not parties to the CRPD still have obligations pursuant to the FCTC to ensure a safe, healthy, and therefore accessible environment, addressing the tobacco exposure concerns expressed by the authors of the FCTC.  Through this and similar strategies, individuals across the world may use established international law and custom to enforce the essential rights of persons with disabilities.[endnoteRef:79]  [74:  Convention on the Rights of Persons with Disabilities, supra note 9, Preamble v.]  [75:  Id. art. 9, para. 1.]  [76:  WHO Framework Convention on Tobacco Control, art. 3, June 16, 2003, http://www.who.int/tobacco/framework/WHO_FCTC_english.pdf.]  [77:  Id. art. 8, para. 1.]  [78:  Id. art. 8, para. 2.]  [79:  Many other treaties may serve to provide similar support for interpretations that benefit expanded civil rights for individuals with disabilities and further encouragement of their full inclusion and participation in society.  The Secretariat for the CRPD provides a sample listing of such treaties, of which the Inter-American Convention on the Elimination of All Forms of Discrimination Against Persons With Disabilities, the Convention on the Rights of the Child, and the African Charter of Human and People’s Rights are just a few.  Individuals might also find applicable provisions in the Universal Declaration of Human Rights, which has become part of customary international law and is considered binding on all States regardless of whether they have ratified the treaty.  Overview of International Legal Frameworks for Disability Legislation, supra note 17.
] 

Conclusion
	In conclusion, the CRPD will prove instrumental in creating new legal options for protecting the rights of persons with disabilities and in bringing issues of accessibility and personal autonomy to the forefront of international attention and debate.  Although not all states will become parties to the treaty, and some of those who do will inevitably fail to fully appreciate the intended reach of the document, the international community will not easily deny the significance of the first legally binding treaty guaranteeing the rights of persons with disabilities equal to members of the community at large.  Whether through direct implementation of the CRPD’s provisions or recognition of new international norms, persons with disabilities now have at their disposal numerous new methods and strategies for establishing their presence and raising their voices throughout the international community.  With this presence and these voices, persons with disabilities across the world have a unique opportunity to break new legal ground in the area of disability rights law, and although the process will take time, the expansion of disability rights is now inevitable. 

