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Abstract
In the United States, the Americans with Disabilities Act (“ADA”) has enabled tobacco smoke sensitive individuals to fight against second-hand smoke in workplaces and places of public accommodation. On numerous occasions, United States courts have held that tobacco smoke sensitive individuals are disabled under the ADA and thus entitled to protection against second-hand smoke. Under Title I of the ADA, qualified individuals with a disability can win injunctions banning or segregating smoking in the workplace, as well as back pay and attorney’s fees and litigation expenses. Under Title III of the ADA, clients or customers of public accommodations can win injunctions banning smoking in public accommodations, as well as monetary damages and attorney’s fees and litigation expenses. 
Introduction
Second-hand tobacco smoke is a pernicious pollutant that causes disease and premature death, threatening the lives of millions of Americans every year. In 2006, the U.S. Surgeon General warned that there is no risk-free level of second-hand smoke exposure, and that the only way to eliminate exposure to second-hand smoke is to ban smoking in indoor places. Currently, 20 U.S. states have enacted laws requiring 100% smoke-free workplaces, 20 states require 100% smoke-free bars, and 26 states require 100% smoke-free restaurants. Despite these legislative achievements, 30% of U.S. workplaces are still not smoke-free, and an even greater percentage of bars, restaurants, and hotels and motels are not yet smoke-free. For these businesses, the Americans with Disabilities Act provides an effective solution. With the help of individuals with heightened sensitivity to tobacco smoke, the ADA can and has been used to ban second-hand smoke in workplaces and public accommodations.
	Tobacco smoke sensitive individuals have been held to be disabled under the ADA, on a case-by-case basis, and thus entitled to protection against second-hand smoke. U.S. courts have generally held that tobacco smoke individuals are disabled when they suffer a physical impairment, which is exacerbated by tobacco smoke, and which substantially limits the major life activities of breathing and/or working. The broad language of the ADA and the inclusive purpose behind its enactment support these determinations. Tobacco smoke sensitive individuals who are disabled under the ADA are instrumental in winning injunctions banning second-hand smoke in workplaces and public accommodations.
	Under Title I of the ADA, tobacco smoke sensitive individuals can win injunctions banning or reducing smoking in the workplace, as well as back pay and attorney’s fees and litigation expenses. To prevail, they must show that they can perform the essential functions of their jobs if a ban on smoking is instituted. Although several courts have held otherwise, recent statistics show that banning smoking is a reasonable accommodation to the work environment and to the manner or circumstances under which the work is performed, as required by the ADA.
	Under Title III of the ADA, tobacco smoke sensitive individuals can win injunctions banning smoking in places of public accommodation, as well as monetary damages and attorney’s fees and litigation expenses. Banning smoking is the only effective way to ensure that tobacco smoke sensitive individuals are provided equal and non-separate enjoyment of goods and services, as required by the Act. Current statistics prove that such a measure would not be too costly, and that it would not fundamentally alter the nature of the public accommodation.
Body
Second-Hand Smoke Endangers All of Us
	Second-hand smoke is the third leading cause of preventable death in the United States.[endnoteRef:2] Every year, over 50,000 people die as a result of lung cancer, cardiovascular disease, and sudden infant death syndrome caused by exposure to second-hand smoke.[endnoteRef:3] Despite the fact that the Environmental Protection Agency (EPA) characterized tobacco as a known carcinogen (Type A) in 1992, more than 500 billion cigarettes continue to be smoked in the United States each year.[endnoteRef:4] These cigarettes contain over 4,000 chemicals, many of which are carcinogenic and contribute to the deaths of innocent second-hand smokers each year.[endnoteRef:5] [2:  See Secondhand Smoke: The Science, Americans for Nonsmokers’ Rights (November 2006), http://www.no-smoke.org/pdf/SHS.pdf.
]  [3:  See id.
]  [4:  See id.
]  [5:  See id. 
] 

	Although second-hand smoke harms all of us, it is particularly dangerous for people with heightened tobacco smoke sensitivity. For these people, a few seconds of second-hand smoke (or even tobacco smoke residue) can lead to extreme difficulty in breathing, including wheezing and coughing for prolonged periods of time. Tobacco smoke sensitive individuals tend to have respiratory or cardiovascular illnesses, including asthma, cystic fibrosis, chronic obstructive pulmonary disease (such as emphysema and chronic bronchitis), and lupus erythematosus. Asthma is the most common category of tobacco smoke sensitivity. In the United States, there are 8.2 million adults with asthma and 2 to 5 million children with asthma.[endnoteRef:6] Tobacco smoke has been found to exacerbate asthma in 20% of patients.[endnoteRef:7] [6:  See Environmental Protection Agency, Respiratory Health Effects of Passive Smoking: Lung Cancer and Other Disorders (1992).
]  [7:  Lawrence K. Altman, The Doctor’s World: Childhood Asthma Seldom Outgrown, N.Y. Times, Jan. 4, 1994, at C1.
] 

	For tobacco smoke sensitive individuals, participation in daily life can be difficult because 30% of American workplaces and many places of public accommodation permit smoking.[endnoteRef:8] Many tobacco smoke sensitive individuals are unable to enter these places because the tobacco smoke would make it impossible for them to breathe. Individuals with slightly lower tobacco smoke sensitivity are able to go to workplaces and public accommodations, but only for brief periods of time, with great discomfort, and at grave risk to their health. The tobacco smoke in workplaces and public accommodations effectively serve as barriers to tobacco smoke sensitive individuals and prevent their full participation in our society. [8:  See Summary of 100% Smokefree State Laws and Population Protected by 100% U.S. Smokefree Laws, American Nonsmokers’ Rights Foundation (April 1, 2008), http://www.no-smoke.org/pdf/SummaryUSPopList.pdf.
] 

	Fortunately, the Americans with Disabilities Act (ADA) can provide an effective solution to tobacco smoke sensitive individuals’ problems, and, in turn, make the environment smoke-free for all of us. The ADA was enacted for the express purpose of “assur[ing] equality of opportunity, full participation, independent living, and economic self-sufficiency” for disabled individuals.[endnoteRef:9] Courts have held that tobacco smoke sensitive individuals may be considered disabled. These disability determinations are made on a case-by-case basis; tobacco smoke sensitive individuals are not disabled per se, but particular individuals may be considered disabled based on the severity of their sensitivity and other considerations. [9:  See 42 U.S.C. § 12101(a)(8) (2000).
	] 

	If the tobacco smoke sensitive individual is held to be disabled, the court may require the workplace or public accommodation to provide reasonable accommodations and reasonable modifications, respectively. Reasonable accommodations in the workplace include making the facilities readily accessible and usable to the tobacco smoke sensitive individual, as well as job restructuring, part-time or modified work schedules, or reassignment, perhaps to an environment free of tobacco smoke.[endnoteRef:10] A workplace is excused from making reasonable accommodations only if it can show that doing so would subject it to undue hardship,[endnoteRef:11] which is defined as an action requiring significant difficulty or expense in light of factors relating to cost and the impact on the facility or business.[endnoteRef:12] Public accommodations must provide reasonable modifications in policies, practices, and procedures.[endnoteRef:13] They are excused from doing so only if it would fundamentally alter the nature of their goods, services, facilities, privileges, advantages, or accommodations.[endnoteRef:14] Thus, the ADA provides tobacco smoke sensitive individuals with a powerful legal tool against second-hand tobacco smoke in workplaces and places of public accommodation. This not only enables them to participate in our society, but also reduces the risk we all incur in entering places filled with harmful tobacco smoke. [10:  See 29 C.F.R. § 1630.2(o) (2007).
]  [11:  See 42 U.S.C. § 12112(b)(5)(A) (2000).
]  [12:  See 29 C.F.R. § 1630.2(p) (2007).
]  [13:  See 42 U.S.C. § 12182(b)(2)(A)(ii) (2000).
]  [14:  See id.
] 

Courts Have Held Tobacco Smoke Sensitive Individuals to Be Disabled
	The ADA’s definition of disability is broad and flexible,[endnoteRef:15] and the House Committee on the Judiciary specifically explained that it was adopting an unenumerated definition because “it would not be possible to guarantee comprehensiveness by providing a list of specific disabilities, especially because new disorders may develop in the future . . . .[endnoteRef:16] With respect to tobacco smoke, the ADA provides only that “[n]othing in this Act shall be construed to preclude the prohibition of, or the imposition of restrictions on, smoking . . . .”[endnoteRef:17] The ADA employs a three-part definition of disability: (a) A physical or mental impairment that substantially limits one or more of the major life activities of an individual; (b) a record of such an impairment; or (c) being regarded as having such an impairment.[endnoteRef:18] [15:  See 42 U.S.C. § 12102(2) (2000).
]  [16:  H.R. REP. NO. 101-485(III), Committee on the Judiciary, reprinted in 1990 U.S.C.C.A.N. 450.
]  [17:  42 U.S.C. § 12201(b) (2000).
]  [18:  42 U.S.C. § 12102(2) (2000).
] 

“Physical or mental impairment” has been defined by the Equal Employment Opportunity Commission (EEOC), which implements Title I (Employment), and the Department of Justice (DOJ), which implements Title III (Public Accommodations), as “any physiological disorder, or condition, cosmetic disfigurement, or anatomical loss affecting one or more of the following body systems: neurological, musculoskeletal, special sense organs, respiratory (including speech organs), cardiovascular, reproductive, digestive, genito-urinary, hemic and lymphatic, skin and endocrine.”[endnoteRef:19]   [19:  29 C.F.R. § 1630.2(h)(1) (2007); 28 C.F.R. § 36.104(1)(i) (2007).
] 

“Major life activities” has been defined by the Supreme Court as “activities that are of central importance to daily life.”[endnoteRef:20] Examples listed by both EEOC and DOJ regulations include: “functions such as caring for oneself, performing manual tasks, walking, seeing, hearing, speaking, breathing, learning, and working.”[endnoteRef:21]  [20:  See Toyota Motor Mfg. v. Williams, 534 U.S. 184, 197 (2002).
]  [21:  29 C.F.R. § 1630.2(i) (2007); 28 C.F.R. § 36.104 (2007).
] 

“Substantially limits” has been defined by the Supreme Court as an inability or severe restriction in the ability to perform a major life activity.[endnoteRef:22] Likewise, the EEOC defines it as: (a) An inability to perform a major life activity that the average person in the general population can perform; or (b) Significant restriction as to the condition, manner or duration under which the disabled individual can perform the major life activity as compared to the condition, manner, or duration under which the average person in the general population can perform that same major life activity.[endnoteRef:23] The Supreme Court has clarified that a substantial limitation does not require the complete inability to do something; as the EEOC definition states, a significant restriction in the individual’s ability to perform a major life activity is enough.[endnoteRef:24] [22:  See Toyota Motor Mfg. v. Williams, 534 U.S. 184, 198 (2002).
]  [23:  29 C.F.R. § 1630.2 (2007).
]  [24:  See Bragdon v. Abbott, 524 U.S. 624, 628 (1998).
] 

Disability determinations are made on a case-by-case basis.[endnoteRef:25] Tobacco smoke sensitivity is not a categorical disability; rather, a tobacco smoke sensitive individual is found to be disabled based on the severity of his sensitivity. Generally, courts find that a tobacco smoke sensitive individual is disabled if he or she is permanently limited in the major life activity of breathing (and working, if it is a Title I case). On the other hand, temporary impairments are not generally considered to be disabilities.[endnoteRef:26]	  [25:  See Toyota Motor Mfg. v. Williams, 534 U.S. 184, 198 (2002).
]  [26:  See 29 C.F.R. § 1630.2(j) app. (2007) and 28 C.F.R. § 35.104 app. A (2007).
] 

Thus, in Emery v. Caravan of Dreams, Inc., one of the first cases in which tobacco smoke sensitive individuals used the ADA to challenge a public accommodation’s policy of permitting smoking, the Texas District Court found that one plaintiff, who had allergies and asthma, was not disabled, but that another plaintiff, who had cystic fibrosis, which is a chronic and more severe condition, was disabled.[endnoteRef:27] [27:  879 F. Supp. 640, 642-43 (N.D. Tex. 1995).
] 

In determining whether a tobacco smoke sensitive individual is disabled (i.e. whether a physical impairment substantially limits a major life activity), courts look to several factors: (1)  the nature and severity of the impairment; (2) the duration or expected duration of the impairment; (3) the permanent or long term impact, or the expected permanent or long term impact, of or resulting from the impairment;[endnoteRef:28] and (4) corrective and mitigating measures, including both positive and negative side effects.[endnoteRef:29] [28:  29 C.F.R. § 1630.2(j)(2) (2007).
]  [29:  See Sutton v. United Air Lines, Inc., 527 U.S. 471, 482 (1999).
] 

Tobacco smoke sensitive individuals can argue that they are substantially limited in the major life activities of breathing, working, or both. When a plaintiff argues that he or she is substantially limited in both breathing and working, the court looks at whether his or her condition occurs outside of the workplace. If the plaintiff alleges only that his condition is triggered by the workplace, the court will treat the claim as a limitation on working only.[endnoteRef:30] However, courts have held that if the reason the individual’s condition is triggered only by the workplace is that the individual is able to avoid or control his environment outside of work, the court will still consider both the non-work-related (e.g. breathing) claims, and the individual may still be found to be substantially limited in his ability to breathe.[endnoteRef:31] Finally, if an individual alleges that he is substantially limited in both a non-work activity and in working, the court will first look to whether the individual is substantially limited in the non-work activity, and may ignore the issue of whether the individual is also substantially limited in his ability to work.[endnoteRef:32] [30:  See Rhoads v. F.D.I.C., 247 F.3d 373, 388-89 (4th Cir. 2001) (construing plaintiff’s claims as to substantial limitations on breathing and working as claims on the substantial limitation of working only, where the plaintiff was sometimes exposed to cigarette smoke outside of work, in places like shopping malls and restaurants, but where she always left those establishments as soon as she detected signs of an impending breathing impairment, and where the plaintiff was able to engage in physical activities such as bicycling and ballet). See also Muller v. Costello, 187 F.3d 298, (2d Cir. 1999) (holding that Muller did not suffer a breathing impairment because he suffered only one asthmatic episode outside of work, and because he was able to participate in many sports and was a member of the military reserves).
]  [31:  See Davis v. Utah State Tax Com’n, 96 F. Supp. 2d 1271, 1286-87 (D. Utah 2000) (holding that a reasonable jury could find that plaintiff, who was sensitive to chemicals such as perfume, was substantially limited in her ability to breathe, even though most of plaintiff’s reactions occurred at work, because the workplace was the only environment that she could not control or avoid). See also Thursby v. City of Scranton, 2006 WL 1455736 (M.D. Pa. 2006) (holding that a reasonable jury could find that plaintiff was substantially limited in her ability to breathe, despite the fact that all evidence of her breathing problems derived from work, in part because the plaintiff tried to avoid situations outside of work that would expose her to tobacco smoke).
]  [32:  See 29 C.F.R. pt. 1630 app. § 1630.2(j) (2007) (“If an individual is substantially limited in any other major life activity, no determination should be made as to whether the individual is also substantially limited in the major life activity of working.”)
] 

Breathing
	Courts have found tobacco sensitive individuals to be substantially limited in their ability to breathe, or have allowed plaintiffs to survive motions for summary judgment and motions to dismiss, when the individual suffers a serious or somewhat uncommon impairment, or when the individual suffers severe reactions from a more common impairment. Thus, in Emery v. Caravan of Dreams, the Texas district court held that plaintiff Emery, who suffered from cystic fibrosis, was disabled, because cystic fibrosis was a progressive genetic disease affecting the respiratory and digestive systems, and because “cigarette smoke is an irritant to mucous membranes in general, and to respiratory tissue in particular,” and may lead to death for individuals with cystic fibrosis.[endnoteRef:33] Additionally, Emery wheezed and coughed for twenty to twenty-five minutes after only two or three breaths of cigarette smoke, and was advised by her physician to avoid cigarette smoke.[endnoteRef:34] By contrast, plaintiff Young was found not to be substantially impaired in her ability to breathe. She suffered from asthma, a more common condition, and allergies to tobacco, ragweed, pollen, and dust mites.[endnoteRef:35] Additionally, she led a normal life, including working as a flight attendant for 29 years (during a time when smoking was permitted on airplanes[endnoteRef:36]), and was learning to roller blade at the time of the decision.[endnoteRef:37] The court’s differing decisions regarding Emery and Young boils down to this: (1) Emery had a more serious and less common physical impairment than Young did—cystic fibrosis affects 30,000 people in the United States, and the median age of survival is only 37 years old,[endnoteRef:38] whereas asthma affects about 20 million people in the United States, and can usually be controlled with inhalers and medical treatment;[endnoteRef:39] and (2) Emery’s condition was much more severe than Young’s; Emery was not able to breathe in the presence of cigarette smoke, whereas Young was able to work as a flight attendant for 29 years despite the presence of tobacco smoke. [33:  Emery v. Caravan of Dreams, 879 F. Supp. 640, 642 (N.D. Tex. 1995).
]  [34:  Id.
]  [35:  Id.
]  [36:  Domestic flights were declared smoke-free on February 25, 1990. See Smokefree Skies Anniversary, Americans for Nonsmokers’ Rights, http://www.no-smoke.org/learnmore.php?id=186.
]  [37:  Emery v. Caravan of Dreams, 879 F. Supp. 640, 642 (N.D. Tex. 1995).
]  [38:  Cystic Fibrosis Foundation, http://www.cff.org/AboutCF/.
]  [39:  National Heart Lung and Blood Institute, Diseases and Conditions Index, http://www.nhlbi.nih.gov/health/dci/Diseases/Asthma/Asthma_WhoIsAtRisk.html
] 

	As noted above, courts may hold that tobacco smoke sensitive individuals with more common and less deadly impairments are nonetheless substantially impaired in their ability to breathe, depending on the nature and severity of their reaction to tobacco smoke, the duration or expected duration of their reaction, and the permanent or long term impact, or expected permanent or long term impact, of their impairment.[endnoteRef:40] Thus, in Homeyer v. Stanley Tulchin Ass., Inc., the 7th Circuit reversed the Illinois District Court’s dismissal of the plaintiff’s claims against his employer because the lower court had not considered the possibility that the plaintiff was substantially limited in her ability to breathe, where she suffered chronic severe allergic rhinitis and sinusitis aggravated by tobacco smoke, and where she alleged that she experienced breathing difficulties on a routine basis.[endnoteRef:41] And in Thursby v. City of Scranton, the Pennsylvania District Court held that a reasonable jury could find Ms. Thursby, who suffered from rhinosinusitis, to be disabled because: (1) Ms. Thursby’s reactions to tobacco smoke were severe compared to that of the average person in the population, “including breathing difficulties, a sore throat, tightness in her chest, dizziness, numbness in her extremities, and infections,” requiring her to “leave work and seek medical treatment on occasion”; (2) Ms. Thursby’s adverse reactions continued from one to five days after exposure to tobacco smoke, and sometimes interfered with her sleep; and (3) There was no medical evidence that Ms. Thursby’s condition would improve.[endnoteRef:42] [40:  29 C.F.R. § 1630.2(j)(2) (2007).
]  [41:  91 F.3d 959, 960-62 (7th Cir. 1996).
]  [42:  2006 WL 1455736 (M.D. Pa. 2006).
] 

	Finally, although courts discount the severity, duration, and permanence of the disability according to available mitigating or corrective measures, such as inhalers if one has asthma, “the use of a corrective device does not, by itself, relieve one’s disability. Rather, one has a disability . . . if, notwithstanding the use of a corrective device, that individual is substantially limited in a major life activity.” Saunders v. Baltimore County, Md., 163 F. Supp. 2d 564, 568 (D. Md. 2001). Thus, in Faircloth v. Duke University, the court refused to grant defendant Duke University’s motion to dismiss, because although Mr. Faircloth’s asthma is “fairly well controlled” with his inhaler, which he uses “once in the morning, once in the afternoon, and during any sudden asthma attacks,” it does not prevent the onset of attacks, which are triggered by tobacco smoke, and “does little to alleviate” an attack once it has begun.[endnoteRef:43] Similarly, in Service v. Union Pacific Railroad Company, the California District Court held that the plaintiff’s asthma could render him disabled under the ADA, even though it is mitigated by inhalers and hot showers, because, although the mitigating measures lessened the duration of his asthmatic episodes, they did not prevent the episodes from occurring, and there was little the plaintiff could do to prevent an episode once he was exposed to tobacco smoke.[endnoteRef:44] [43:  267 F. Supp. 2d 470, 472 (M.D. N. Car. 2003).
]  [44:  153 F. Supp. 2d 1187, 1192 (E.D. Cal. 2001).
] 

Working
	According to EEOC regulations, an individual may be considered to be substantially impaired in the major life activity of working when he or she is “significantly restricted in the ability to perform either a class of jobs or a broad range of jobs in various classes as compared to the average person having comparable training, skills and abilities.”[endnoteRef:45] As with breathing, courts look at: (1) the nature and severity of the impairment; (2) the duration or expected duration of the impairment; and (3) the permanent or long term impact, or expected permanent or long term impact, of or resulting from the impairment.[endnoteRef:46] Additionally, courts look at: (1) the geographical area to which the individual has reasonable access; (2) the job from which the individual has been disqualified, and the number and types of jobs utilizing similar training, knowledge, skills or abilities, within that geographical area, from which the individual is also disqualified because of the impairment (class of jobs); and/or (3) the job from which the individual has been disqualified, and the number and types of other jobs not utilitizing similar training, knowledge, skills or abilities, within that geographical area, from which the individual is also disqualified because of the impairment (broad range of jobs in various classes).[endnoteRef:47] The EEOC regulations caution, however, that “the inability to perform a single, particular job does not constitute a substantial limitation in the major life activity of working.”[endnoteRef:48] [45:  29 C.F.R. § 1630.2(j)(3)(i) (2007).
]  [46:  29 C.F.R. § 1630.2(j)(2) (2007).
]  [47:  29 C.F.R. § 1630.2(j)(3)(ii) (2007).
]  [48:  29 C.F.R. § 1630.2(j)(3)(i) (2007).
] 

	The requirement that an ADA plaintiff show that he or she is unable to perform more than a single, particular job due to his or her disability has precluded many plaintiffs from prevailing on a claim that they are substantially limited in their ability to work. In Muller v. Costello, the 2nd Circuit granted the defendant employer’s motion for judgment as a matter of law, after a jury verdict in favor of the plaintiff, because the plaintiff had been employed as a salesman, bank employee, and substitute teacher, and was qualified to work as a security guard in an office building or as a guard at a smoke-free jail, and was thus not foreclosed from working in a class of jobs utilizing similar training, knowledge, skills, or abilities.[endnoteRef:49] Similarly, in Patrick v. Southern Co. Servs., the Alamaba District Court held that a plaintiff with multiple chemical sensitivities was not substantially limited in her ability to work because she failed to present substantial evidence that she was foreclosed from a class of jobs or from a broad range of jobs in various classes.[endnoteRef:50] Finally, in Rhoads v. F.D.I.C., the 4th Circuit held that a plaintiff with asthma and migraines due to asthma medication was not substantially limited in her ability to work. The court explained that the plaintiff was only unable to work in “one particular smoke-infested office,” and that she was not foreclosed from a class of jobs or a broad range of jobs in various classes.[endnoteRef:51] [49:  187 F.3d 298, 312-13 (2d Cir. 1999). 
]  [50:  910 F. Supp. 566, 570 (N.D. Ala. 1996).
]  [51:  257 F.3d 373, 388 (4th Cir. 2001).
] 

	In light of current workplace statistics, indicating that 70% of workplaces across the country are now smoke-free,[endnoteRef:52] it would be difficult for tobacco smoke sensitive individuals to argue that they are substantially limited in their ability to work. Courts would probably find that they could find work elsewhere in their geographical area, either in a class of jobs or in a broad range of jobs in various classes, where smoking would not be permitted. Thus, the better avenue for a plaintiff to puruse is by arguing that he or she is substantially limited in his or her ability to breathe. This means that tobacco sensitive individuals must show that their ability to breathe is impaired outside of the workplace—i.e. in their everyday lives. As explained earlier, this can generally be accomplished if the plaintiff suffers from a serious or uncommon physical impairment that interferes with his or her ability to breathe, or if the plaintiff suffers from a less serious or more common impairment, but experiences serious reactions to tobacco smoke because of this impairment.[endnoteRef:53] [52:  “The Health Consequences of Involuntary Exposure to Tobacco Smoke: A Report of the Surgeon General, U.S. Department of Health and Human Services,” http://www.surgeongeneral.gov/library/secondhandsmoke/factsheets/factsheet6.html
]  [53:  A tobacco smoke sensitive individual may also be considered disabled if he proves that he is regarded as disabled, or has a record of disability. See 42 U.S.C. §12102(2) (2000). These two lines of argument have generally not been fruitful for tobacco smoke sensitive individuals. In Rhoads v. F.D.I.C., for instance, the 4th Circuit held that the tobacco smoke sensitive plaintiff was not regarded as disabled by her employer because the employer thought that she was capable of working in a smoke-free environment, and, thus, did not regard Rhoads as disabled in the major life activity of working. 257 F.3d 373, 391 (4th Cir. 2001). The court ignored the fact that Rhoads’s employer did not effectively enforce the no-smoke policy, because the court found that Rhoads was not disabled under the ADA. 257 F.3d 373, 377-90 (4th Cir. 2001). The court also held that Rhoads did not have a record of disability because she had not suffered from asthma and migraines since childhood, and had been able to bike and dance ballet until she began working for the Standard Federal Savings Bank. 257 F.3d 373, 391 (4th Cir. 2001).
] 

Title I: Employment
	Tobacco smoke sensitive individuals can win injunctions banning or segregating smoking in the workplace, as well as back pay, attorney’s fees, and litigation expenses, if:[endnoteRef:54] (1) they are qualified individuals with a disability; and (2) a covered entity discriminated against them because of their tobacco smoke sensitivity.[endnoteRef:55] To be a qualified individual with a disability, the tobacco smoke sensitive individual must “satisf[y] the requisite skill, experience, education and other job-related requirements of the employment position . . . and . . . with or without reasonable accommodations, can perform the essential functions of such position.”[endnoteRef:56] Reasonable accommodations are required for individuals with a disability who are “otherwise” qualified individuals with a disability; covered entities are held to have discriminated against individuals with a disability if they do not make reasonable accommodations to known physical or mental limitations.[endnoteRef:57] [54:  136 A.L.R. Fed. 63, Sec. II.
]  [55:  42 U.S.C. § 12112(a) (2000).
]  [56:  29 C.F.R. § 1630.2(m) (2007).
]  [57:  42 U.S.C. § 12112(b)(5)(A) (2000).
] 

 	Covered entities include employers (having 15 or more employees),[endnoteRef:58] employment agencies, labor organizations, and joint labor-management committees.[endnoteRef:59] Reasonable accommodations include modifications or adjustments to the work environment, or to the manner or circumstances under which the position is customarily performed, such as making existing facilities readily accessible to and usable by individuals with disabilities, job restructuring, part-time or modified work schedules, or reassignment.[endnoteRef:60] A covered entity can avoid making reasonable accommodations to disabled individuals only if doing so would constitute an undue hardship, meaning it would force the entity to incur “significant difficulty or expense.”[endnoteRef:61] [58:  29 C.F.R. § 1630.2(e)(1) (2007).
]  [59:  42 U.S.C. § 12111(2) (2000).
]  [60:  29 C.F.R. § 1630.2(o) (2007).
]  [61:  29 C.F.R. § 1630.2(p) (2007).
] 

	To establish a prima facie case, the plaintiff must show: “(1) that he was an individual who had a disability within the meaning of the statute; (2) that the [covered entity] had notice of his disability; (3) that with reasonable accommodation he could perform the essential functions of the position . . . ; and (4) that the [covered entity] refused to make such accommodations”[endnoteRef:62] or took an adverse employment action against the plaintiff because of his or her disability.[endnoteRef:63] The burden of production then shifts to the employer to show that it would incur undue hardship in seeking to accommodate the plaintiff.[endnoteRef:64] The EEOC suggests that the employer and employee engage in an “informal, interactive process” to determine the “precise limitations resulting from the disability and potential reasonable accommodations that could overcome those limitations.”[endnoteRef:65] (Despite the discretionary language in the C.F.R.,[endnoteRef:66] some courts, such as the 7th Circuit, make the interactive process a requirement, stating that “the employer has a responsibility to start the interactive process” once the employee informs the employer of a disability.[endnoteRef:67]) Both parties are then responsible for determining the accommodation necessary, and must provide information if it is of the type that only that particular party would have. Failure to do so may be considered an obstruction of the process.[endnoteRef:68] [62:  Rhoads v. F.D.I.C., 257 F.3d 373, 387 (4th Cir. 2001).
]  [63:  See Bond v. Sheahan, 152 F. Supp. 1055, 1063 (N.D. Ill. 2001).
]  [64:  See Office of the Architect of the Capitol v. Office of Compliance, 361 F.3d 633, 639 (D.C. Cir. 2004).
]  [65:  29 C.F.R. § 1630.2(o)(3) (2007).
]  [66:  “To determine the appropriate reasonable accommodation it may be necessary for the covered entity to initiate an informal, interactive process . . . .” 29 C.F.R. § 1630.2(o)(3) (2007). 
]  [67:  Bond v. Sheahan, 152 F. Supp. 2d 1055, 1073-74 (N.D. Ill. 2001).
]  [68:  152 F. Supp. at 1074.
] 

Tobacco smoke sensitive individuals must establish that they are disabled, but not so disabled that they would not be able to perform the essential functions of their job even with reasonable accommodations.[endnoteRef:69] Thus, in Tyndall v. National Education Centers, Inc. of California, the 4th Circuit held that an instructor with lupus erythematosus, an autoimmune system disorder, was not a qualified individual with a disability, because she continued to miss work (almost forty days during a seven-month period), which is an essential function of her job as a teacher, despite her employer’s numerous attempts to accommodate her.[endnoteRef:70] Similarly, in Thorner-Green v. New York City Dept. of Corrections, the New York District Court held that the tobacco smoke sensitive plaintiff could not perform the essential functions of her job even with reasonable accommodations because she was “chronically absent because of her asthma, missing work more than a third of the time in the nine months prior to her termination.”[endnoteRef:71]  [69:  Wendy E. Parmet et. al., Accommodating Vulnerabilities to Environmental Tobacco Smoke: A Prism for Understanding the ADA, 12 Journal of Law & Health 1, 16 (1998).
]  [70:  31 F.3d 209, 213-14 (4th Cir. 1994) (It is important to note, however, that the court’s decision hinged on the fact that the employer had made all reasonable accommodations requested by the plaintiff. Indeed, the court stated, summarizing the lower court’s grant of summary judgment in favor of defendant employer, that “Tyndall herself admitted that [her employer] had never refused any request for accommodation.”
]  [71:  207 F. Supp. 2d 11, 13 (N.D. Ill. 2002) (Ms. Thorner-Green, a correction officer, had missed “115 tours of duty, called in sick for 65 tours, and took 12 of her annual vacation days.”)
] 

A plaintiff may also be held not to be a qualified individual with a disability if he or she suffers from too many different allergies, such that the reduction of tobacco smoke would do little to alleviate the plaintiff’s symptoms. In Bond v. Sheahan, the Illinois District Court averred that it is possible that the plaintiff’s employer could not have been able to reasonably accommodate her, because the plaintiff’s asthma caused her to be allergic to “pollen, . . . dust, fumes, cigarette smoke, perfume, cologne, hair products, animals, birds, change in temperature, humidity, cold and heat,” and that, even if the employer had accommodated Ms. Sheahan’s request to be placed in a smoke-free work environment, she may still have been unable to perform the essential functions of her job because she was allergic to so many things other than tobacco smoke.[endnoteRef:72] However, the court still refused to grant summary judgment to the defendant, holding that genuine issues of material fact existed as to whether the plaintiff could have been reasonably accommodated, because the plaintiff’s doctor stated that cigarette smoke was the primary irritant that triggered the plaintiff’s asthmatic episodes, and that, without cigarette smoke, the plaintiff would be able to control her asthma.[endnoteRef:73] [72:  152 F. Supp. 2d 1055, 1068 (N.D. Ill. 2001).
]  [73:  152 F. Supp. at 1069.
] 

If a court determines that a tobacco smoke sensitive individual is a qualified individual with a disability (or an individual who would be qualified if reasonable accommodations are provided), it may require the creation of a smoke-free environment and/or the transfer of the individual to a smoke-free environment. In Thursby v. City of Scranton, the Pennsylvania District Court refused to grant summary judgment in favor of defendant employer, where the employer made some non-smoking rooms in the building available for the plaintiff’s use, and where it requested other employees, “‘as a courtesy,’ to cease from smoking.”[endnoteRef:74] The court explained that this is because the plaintiff “could not perform many of her job duties from the non-smoking rooms,” and that other employees “continued to smoke in the department despite her complaints.”[endnoteRef:75] Additionally, the plaintiff, a police officer, was exposed to “tobacco smoke and odors in the roll call room and in police vehicles.”[endnoteRef:76] Thus, the court determined that a reasonable jury could find that the employer should have created a non-smoking policy in areas where the plaintiff worked as a reasonable accommodation to her tobacco smoke sensitivity.[endnoteRef:77] If a court finds that a smoke-free environment would be a reasonable accommodation, it may require enforcement of those policies and hold lack of enforcement to be a failure to make reasonable accommodations.[endnoteRef:78] [74:  20006 WL 1455736, slip. op. at 5 (M.D. Pa. May 25, 2006).
]  [75:  Id.
]  [76:  Id.
]  [77:  20006 WL 1455736, slip. op. at 6 (M.D. Pa. May 25, 2006) (The court also considered whether creating a non-smoking policy would violate the employer’s collective bargaining agreement with the police union representing its employees, and concluded that there was no evidence supporting this contention by the defendant employer.)
]  [78:  Bond v. Sheahan, 152 F. Supp. 1055, 1073 (N.D. Ill. 2001) (Citing defendant employer’s failure to enforce its smoking policy as a reason for holding that genuine issues of material fact existed as to whether the defendant reasonably accommodated the plaintiff’s asthma.)
] 

Alternatively, a reasonable accommodation may require the transfer of an employee to a smoke-free environment.[endnoteRef:79] In determining whether an employee should be transferred to a position that would reduce his or her contact with tobacco smoke, courts look to whether the transfer would constitute a promotion or the creation of a new position. In Office of the Architect of the Capitol v. Office of Compliance, the D.C. Circuit upheld the hearing officer’s order that the Office of the Architect of the Capitol permanently assign an asthmatic custodial employee, who was allergic to dust, to the position of inter-building subway operator.[endnoteRef:80] The court explained that doing so was a reasonable accommodation because it would not require the employer to promote the employee from a WG-2 grade level to a WG-3 grade level, and because it would not require the employer to create a new position, since the position of subway operator existed prior to the plaintiff’s placement in that position.[endnoteRef:81] If a court determines that a transfer to a smoke-free environment would be a reasonable accommodation, the employee does not need to request a specific transfer; it is the employer’s duty to “identify appropriate, available positions” and to reasonably accommodate the employee.[endnoteRef:82]  [79:  “Reasonable accommodations may include . . . (ii) Job restructuring [or] reassignment to a vacant position . . . .” 29 C.F.R. & 1630.2(o)(2) (2007).
]  [80:  361 F.3d 633, 635 (D.C. Cir. 2004).
]  [81:  361 F. 3d at 640-44.
]  [82:  Bond v. Sheahan, 152 F. Supp. 1055, 1074 (N.D. Ill. 2001). Note, however, that reasonable transfers include demotions, although they do not include promotions. Id. (“An employer must attempt to reassign the disabled individual to a vacant position for which he or she is qualified, including those that represent a demotion.” (Citing Hendricks-Robinson v. Excel Corp., 154 F.3d 685, 694-95 (7th Cir. 1998)).
] 

Despite the fact that courts generally require that a tobacco smoke sensitive individual be placed in a smoke-free environment, either through the creation of a smoke-free environment around the individual, or the transfer of the individual to another assignment in a smoke-free zone, courts have been reluctant to require complete bans on smoking where it is not necessary to enable the plaintiff to perform the essential functions of his or her job.[endnoteRef:83] In Harmer v. Virginia Electric and Power Co., the Virginia District Court assumed, for summary judgment purposes, that the plaintiff, who suffered from bronchial asthma, was disabled. It then granted summary judgment for the defendant employer, ruling that the employer had already made reasonable accommodations. These included: installing fans, smokeless ashtrays, air purifiers and filtration devices, and high oxygen output plants; moving employees to increase space between smokers and non-smokers; prohibiting smoking in rest rooms, conference rooms, and hallways on the tobacco smoke sensitive individual’s floor; limiting smoking to the smoker’s own cubicle; creating a Smoking Policy Committee on the tobacco smoke sensitive individual’s floor; banning smoking in elevators, cashier and service lines, cafeterias, auditoriums, stairways, and hallways, and allowing individual managers to institute additional smoking restrictions as needed; moving away the two smokers seated closest to the tobacco smoke sensitive individual; and, during the pendancy of the lawsuit, instituting a new policy prohibiting smoking in all facilities, except specifically constructed smoking rooms.[endnoteRef:84] Although the court held that a complete smoking ban was not required, it explained that this was because Harmer was able to “perform the essential functions of his position with the reasonable accommodations made by Virginia Power as evidenced by his job performance appraisals.”[endnoteRef:85] The implication, therefore, is that if Harmer were not able to perform his essential functions without a complete ban on smoking, employers may be required to ban smoking entirely. [83:  “Reasonable accommodations may include . . . (i) Making existing facilities used by employees readily accessible to and usable by individuals with disabilities . . . .” 29 C.F.R. § 1630.2(o)(2) (2007).
]  [84:  831 F. Supp. 1300, 1303-04 (E.D. Va. 1993).
]  [85:  831 F. Supp. at 1304.
] 

In numerous other cases, courts have refused to grant a tobacco smoke sensitive individual’s claims that his or her employer (or other covered entity) discriminated against him or her by failing to make reasonable accommodations because the employer has already made every accommodation requested by the employee. In Thorner-Green v. New York City Dept. of Corrections, the plaintiff “explicitly testified that ‘the accommodation [she] sought [she was] given,” and that the Telecommunications Department, to which she was assigned after she was diagnosed with asthma, was “smoke-free.”[endnoteRef:86] The New York District Court noted that “if Thorner-Green had wished to be transferred to a [Department of Corrections] building that was ‘completely separated’ from the main DOC facility,” as she alleged in her memorandum in opposition to defendant DOC’s motion for summary judgment, “it was her duty to request such a transfer, not the DOC’s duty to anticipate her belatedly articulated desire.”[endnoteRef:87] Importantly, the court does not dismiss the plaintiff’s need to be in a smoke-free environment; rather, the plaintiff’s suit failed because she had testified that the environment she was transferred to was already smoke-free, and did not let her employer know that she wished, as she later alleged, to be in an environment that would not require her to “walk through and constantly be exposed to second hand smoke.”[endnoteRef:88] The court noted that this argument was unsupported by “actual evidence” contradicting her prior testimony that the Telecommunications Department was smoke-free, and was merely post-hoc argument of counsel, which is “entitled to no evidentiary weight.”[endnoteRef:89] Importantly, the court based its grant of defendant DOC’s motion for summary judgment solely on the facts that Ms. Thorner-Green had already testified that she was in a smoke-free environment, and that she did not request a transfer to an environment that was completely separated from the main DOC facility (where smoking was presumably permitted). Nowhere did the court mention that it would not be reasonable for Ms. Thorner-Green to be placed in a completely smoke-free environment. This strongly suggests that placement in a smoke-free environment can be considered to be a reasonable accommodation. [86:  207 F. Supp. 2d 11, 14-15 (E.D. N.Y. 2002).
]  [87:  207 F. Supp. at 14.
]  [88:  Id.
]  [89:  Id.
] 

If a court holds that a smoke-free policy would be a reasonable accommodation, the ADA allows employers to argue that such policies would pose an “undue hardship on the operation of the business. . . .”[endnoteRef:90] However, this argument would be difficult to make convincingly given current statistics about the ease of implementation of smoke-free policies and the benefits to most businesses of instituting smoke-free policies. According to the Centers for Disease Control and Prevention, over 70% of workplaces have smoke-free policies, and most employees do not violate smoke-free policies.[endnoteRef:91] Employers can also offer cessation services, such as counseling and medication (which may be covered by the insurance provider), to workers who smoke. This would help employers to save on long-term health care costs due to smoking-related illnesses.[endnoteRef:92] Thus, not only would smoke-free policies be a reasonable accommodation rather than an undue hardship, they also create win-win situations for both employers and employees, and for society in general. [90:  42 U.S.C. § 12112(b)(5)(A) (2000).
]  [91:  See Centers for Disease Control and Prevention. Save Lives, Save Money: Make Your Business Smoke-Free. Atlanta, Georgia: U.S. Department of Health and Human Services, Centers for Disease Control and Prevention, National Center for Chronic Disease Prevention and Health Promotion, Office on Smoking and Health, June 2006, available at http://www.cdc.gov/tobacco/secondhand_smoke/00_pdfs/save_lives_save_money.pdf (For example, according to the Director of Human Resources of Pet Foods Experts, Inc., “compliance is easy. We haven’t had problems with our smoke-free policy—that includes the sales and customer service reps in our office building, the workers at our warehouse, and our drivers.”).
]  [92:  See id.
] 

Retaliation
As with other employment discrimination issues (e.g. race, gender, or age), employers may not retaliate against employees who have sought the protection of the ADA. 42 U.S.C. § 12112(b)(5)(B) specifically “prohibits employers from taking adverse employment action ‘based on the need of [the employer] to make reasonable accommodation to the physical or mental impairments of the employee or applicant.’”[endnoteRef:93] Thus, an employer may not terminate or constructively discharge an employee who has sought the protection of the ADA. An employee may establish a prima facie case for employment discrimination in violation of the ADA by showing: “(1) her employer is subject to the ADA; (2) she suffers from a disability within the meaning of the ADA; (3) she could perform the essential functions of her job with or without reasonable accommodation; and (4) she was fired because of her disability.”[endnoteRef:94] If a plaintiff establishes a prima facie case of retaliation, the burden shifts to the employer to provide a legitimate non-discriminatory reason for the discharge. If the employer does so, the plaintiff must then show that the employer’s purported reason is a pretext in order to prevail.[endnoteRef:95] So long as an ADA plaintiff has both a good faith and reasonable belief that he is disabled and that his employer discriminated against him on account of his disability, the employer may not terminate him for pursuing redress under the ADA. Thus, in Muller v. Costello, the 2nd Circuit affirmed the jury verdict in favor of Muller, a state corrections officer with tobacco smoke sensitivity, on his retaliation claim, when the employer prohibited Muller from reporting to work despite the fact that he was still employed, and, when the employer later suspended him without pay for refusing to report to a smoke-filled area.[endnoteRef:96]  [93:  Tyndall v. National Educ. Centers, Inc. of California, 31 F.3d 209, 214 (4th Cir. 1994).
]  [94:  Giordano v. City of New York, 274 F.3d 740, 747 (2d Cir. 2001).
]  [95:  Rhoads v. F.D.I.C., 257 F.3d 373, 392 (4th Cir. 2001).
]  [96:  187 F.3d 298, 305-06, 311 (2d Cir. 1999).
] 

Importantly, an employee need not prevail on an ADA suit in order for his employer to be found to have retaliated against him.[endnoteRef:97] In Rhoads v. F.D.I.C., the 4th Circuit held that the tobacco sensitive plaintiff was not disabled under the ADA, but that there was sufficient evidence for a reasonable jury to find that the employer retaliated against Rhoads, where the employer told Rhoads not to consult a lawyer and decided to fire her soon after her attorney contacted her employer, and where there was sufficient evidence to suggest that the employer’s proffered reason (excessive absenteeism) was a pretext, because other employees with similar records of absenteeism were not fired.[endnoteRef:98] [97:  187 F.3d at 311.
]  [98:  257 F.3d 373, 393-94 (4th Cir. 2001). See also Muller v. Costello, 187 F.3d 298, 314 (2d Cir. 1999) (affirming the jury’s full award to Muller because, although Muller was not disabled, his employer had retaliated against him).
] 

Additionally, employers may be liable for constructive discharge in certain states, even if they do not directly terminate an employee. A plaintiff must demonstrate that her employer “‘made the working conditions so intolerable as to force a reasonable person to leave,’” and that he was “‘constructively discharged on account of [his] disability.’”[endnoteRef:99] In Bond v. Sheahan, the Illinois District Court held that a reasonable jury could conclude that Ms. Sheahan was constructively discharged because her employer did not enforce its non-smoking policies, despite Ms. Sheahan’s informing them of her susceptibility to tobacco smoke and persistent complaints about their non-enforcement.[endnoteRef:100] However, at least one circuit notes that “‘[w]hen the hirer and firer are the same individual, there is a powerful inference . . . that discrimination did not motivate the employer’” to fire the plaintiff.[endnoteRef:101] Thus, it is easier to win a retaliation case if the hirer and firer are not the same individual. [99:  Bond v. Sheahan, 152 F. Supp. 1055, 1071 (N.D. Ill. 2001) (citing EEOC v. Sears, Roebuck and Co., 233 F.3d 432, 438 (7th Cir. 2000)). 
]  [100:  152 F. Supp. 1055, 1071 (N.D. Ill. 2001).
]  [101:  Tyndall v. National Educ. Centers, Inc. of California, 31 F.3d 209, 214-15 (4th Cir. 1994) (ultimately holding that Tyndall’s employer did not retaliate against her because he had granted all her requests for accommodation, and had hired her with full knowledge of her disability).] 

Overall, the ADA provides substantial recourse to tobacco smoke sensitive individuals in the workplace. As long as they establish that they are disabled, employers must reasonably accommodate them either by creating a smoke-free environment around the employee or by transferring the employee to a smoke-free environment. Additionally, tobacco smoke sensitive individuals are protected from retaliation by their employers, and, even if they are ultimately found not to be disabled, cannot be terminated or constructively discharged by their employers. Were it not for this provision, employees may be hesitant to pursue claims for fear of reprisal.
Title III: Public Accommodations
Tobacco smoke sensitive individuals can also win injunctions banning smoking in public accommodations, as well as monetary damages, if requested by the Attorney General, and attorney’s fees and litigation expenses.[endnoteRef:102] A public accommodation is defined as “a facility, operated by a private entity, whose operations affect commerce,” and which falls within one of the categories listed in the C.F.R. by the DOJ. These categories include: places of lodging (inns, hotels, motels), places serving food or drink (restaurants, bars), places of exhibition or entertainment (cinemas, theaters, concert halls), places of public gathering (auditoriums, convention centers, lecture halls), sales or retail establishments (bakeries, grocery stores, clothing stores), service establishments (laundromats, dry-cleaners, banks), public transportation (terminals, depots), places of public display or collection (museums, libraries, galleries), places of recreation (parks, zoos, amusement parks), places of education (nurseries, private schools), social service center establishments (day care centers, senior citizen centers, homeless shelters), and places of exercise or recreation (gymnasiums, health spas, bowling alleys). Additionally, entities that do not have a physical structure may also be considered public accommodations. For example, in PGA Tour, Inc. v. Martin, the Supreme Court held that PGA Tour’s golf courses and tournaments qualify as public accommodations, because, although not a physical entity itself, PGA Tour leases and operates golf courses.[endnoteRef:103] Other non-physical entities, such as websites, hotlines, and the National Collegiate Athletic Association, have also been held to be public accommodations.[endnoteRef:104] [102: 
 42 U.S.C. § 12188 (2000).
]  [103:  See 532 U.S. 661, 676-77 (2001).
]  [104:  See Lainie Rutkow et. al., Banning Second-Hand Smoke in Indoor Public Places Under the American with Disabilities Act: A Legal and Public Health Imperative, 40 Conn. L. Rev. 409, 424 (2007).
] 

Under Title III, the owner, lessee (or lessor), or operator of a place of public accommodation must make reasonable modifications to enable disabled individuals to fully and equally enjoy the “goods, services, facilities, privileges, advantages, or accommodations” of the public accommodation.[endnoteRef:105] These modifications can either take the form of physical changes to the structure of the facility, or policy or practice changes, such as instituting a no-smoking policy, much like Title I cases. Additionally, the owner, lessee (or lessor), or operator of a public accommodation may not provide a different or separate good, service, etc., from that provided to other individuals, unless the difference or separation is necessary to provide the disabled individual with an equally effective good, service, etc.[endnoteRef:106] With respect to tobacco smoke sensitive individuals, this means that a public accommodation may ban smoking to enable the tobacco smoke sensitive individual to fully and equally enjoy the public accommodation. Alternatively, the public accommodation may separate smoking from non-smoking sections—but only if it shows that doing so would be “necessary” to enable the tobacco smoke sensitive individual to fully and equally enjoy the good, service, etc. (i.e. that it would not be possible for the disabled individual to fully and equally enjoy the good, service, etc. without a separation).[endnoteRef:107]  [105:  42 U.S.C. § 12182 (2008). See “Reasonable Accommodation” and “Reasonable Modification” in the Context of the Americans with Disabilities Act Are Two Distinct Terms Imposing Different Legal Obligations on the difference between reasonable accommodations, used in the employment (Title I) context, and reasonable modifications, used in the public accommodations (Title III) context.
]  [106:  42 U.S.C. § 12182(b)(iii)(2000).
]  [107:  The only ADA references to smoking support this view. See 28 C.F.R. § 36.210 (2007) (“This part does not preclude the prohibition of, or the imposition of restrictions on, smoking in places of public accommodation”); id. § 36.210, App. B (“The reference to smoking in section 501 merely clarifies that the Act does not require public accommodations to accommodate smokers by permitting them to smoke in places of public accommodations.”)
] 

In order for a modification to be required, courts first look at whether the modification is “reasonable.”[endnoteRef:108] In determining whether a modification is reasonable, courts look to the “ease of implementation” of the modification.[endnoteRef:109] As with the fundamental alteration prong (see below), it would be difficult for public accommodations to argue these days that banning smoking would not be easily implemented (e.g. arguing that it would require too much manpower and oversight to make sure patrons are actually not smoking), as current statistics show that public accommodations have been successfully implementing smoking bans in order to comply with state or local no-smoking ordinances.[endnoteRef:110]  [108:  See 42 U.S.C. 12182(b)(2)(A)(ii) (2000).
]  [109:  See Lainie Rutkow et. al., Banning Second-Hand Smoke in Indoor Public Places Under the American with Disabilities Act: A Legal and Public Health Imperative, 40 Conn. L. Rev. 409, 426 (2007).
]  [110:  See States, Commonwealths, and Municipalities with 100% Smokefree Laws in Workplaces, Restaurants, or Bars, American Nonsmokers’ Rights Foundation (2008), http://www.no-smoke.org/pdf/100ordlist.pdf (listing hundreds of states, commonwealths, and municipalities with 100% smokefree laws).
] 

	Second, courts require that the modification be “necessary.”[endnoteRef:111] The Supreme Court has carefully distinguished reasonableness from necessity, holding that actions that are reasonable may not be necessary. In PGA Tour, Inc. v. Martin, the Supreme Court explained that it would be reasonable to allow a disabled person to use a golf cart, even though the individual was able to walk the course. However, the Court stated that such a modification would not be necessary, because the individual could in fact walk the course, notwithstanding the fact that it may be at great discomfort. On the other hand, the Court held that it would be necessary for PGA Tour to allow the plaintiff, Martin, to use a golf cart, because he suffered from a degenerative circulatory disorder. For Martin, the golf cart would be a necessary as well as reasonable modification, because he would not be able to complete the course without it (i.e. walking the course is not just a matter of difficulty or discomfort—it is a matter of impossibility).[endnoteRef:112] [111:  See 42 U.S.C. § 12182(b)(2)(A)(ii) (2000). (Defining discrimination as a “failure to make reasonable modifications . . . , when such modifications are necessary to afford such goods, services, facilities, privileges, advantages, or accommodations to individuals with disabilities, unless the entity can demonstrate that making such modifications would fundamentally alter the nature of such goods, services, facilities, privileges, advantages, or accommodations.”)
]  [112:  See 532 U.S. 661, 682 (2001).
] 

	Applying the reasonableness and necessity prongs, the 2nd Circuit, in Staron v. McDonald’s Corp., refused to dismiss a complaint by three children with asthma and a woman with lupus against McDonald’s, arguing that it had discriminated against them in failing to ban smoking in all of its facilities.[endnoteRef:113] The Court held that a fact-specific inquiry on whether a smoking ban would be reasonable was required, particularly in light of the fact that McDonald’s had voluntarily (after the commencement of the lawsuit) banned smoking in all of its corporate-owned (but not franchised) restaurants.[endnoteRef:114] Finally, the Court held that it cannot be assumed that a separate no-smoking section would be sufficient; the plaintiffs had alleged that there would be “too much smoke to allow them use of the facilities on an equal basis as other non-disabled patrons.”[endnoteRef:115] [113:  See 51 F.3d 353, 356 (2d Cir. 1995).
]  [114:  See 51 F.3d at 358.
]  [115:  Staron v. McDonald’s Corp., 51 F.3d 353, 358 (2d Cir. 1995).
] 

A public accommodation may avoid making modifications that are both reasonable and necessary only if it can show that doing so would fundamentally alter the nature of its goods, services, facilities, privileges, advantages, or accommodations.[endnoteRef:116] In determining whether a modification would fundamentally alter the nature of the public accommodation, courts give great weight to the potential economic impact of the modification. Thus, in Emery v. Caravan of Dreams, the Texas District Court, although finding that plaintiff Emery was disabled, refused to find that defendant Caravan of Dreams, a musical entertainment venue, had discriminated against her in failing to ban smoking, because the president of the entertainment venue testified that doing so would result in major national bands not coming to play at Caravan of Dreams, thus significantly reducing their business. Because Emery did not contradict this testimony, the court held that banning smoking would fundamentally alter the nature of Caravan of Dreams, and that therefore failure to ban smoking was not discrimination.[endnoteRef:117] [116:  42 U.S.C. § 12182(b)(2)(A)(ii) (2000).
]  [117:  See 879 F. Supp. 640, 644 (1995) (“In the Court’s view. . . , [Plaintiffs’] claim would fail because the section provides that a failure to make necessary modifications to policies is not discrimination . . . when such modifications would fundamentally alter the services offered. . . . Defendant’s President testified that banning smoking would have a major economic impact and would result in major national bands not coming to play at Caravan of Dreams. This testimony is not contradicted. The uncontroverted evidence is that the requested modification would endanger Defendant’s viability as a business, and such modifications are not required.”) (citing New Mexico Assn’n for Retarded Citizens v. New Mexico, 678 F.2d 847 (10th Cir. 1982)). 
] 

Although public accommodations were able to convince the courts in the 1990s—due to lack of opposing evidence—that banning smoking would have a substantial negative economic impact on their businesses, they would be unable to make such arguments convincingly today. Current statistics show, on the contrary, that banning smoking is often beneficial to public accommodations. According to the Center for Disease Control and Prevention, going smoke-free provides three benefits: (1) lowering insurance premiums due to reduced risk of fire and accidental injuries; (2) reducing cleaning and maintenance costs (e.g. ashtrays, desks, carpets, and furniture); and (3) helping workers to be healthier, which allows them to miss fewer days of work, be more productive at work, and incur lower health costs.[endnoteRef:118] According to Tim Zagat, CEO of Zagat Survey, patrons actually prefer smoke-free restaurants, bars, and clubs.[endnoteRef:119] In fact, studies have shown that restaurants in smoke-free cities have a 16% higher market value (approximately $15,300) at resale than comparable restaurants in smoke-filled cities.[endnoteRef:120] Even bars, despite the fears of bar owners, have not seen a decline in sale prices.[endnoteRef:121] Thus, it would no longer be viable for public accommodations to argue that banning smoking would fundamentally alter the nature of their businesses. If there is any alteration, it would be that banning smoking would fundamentally improve their businesses. [118:  See Centers for Disease Control and Prevention. Save Lives, Save Money: Make Your Business Smoke-Free. Atlanta, Georgia: U.S. Department of Health and Human Services, Centers for Disease Control and Prevention, National Center for Chronic Disease Prevention and Health Promotion, Office on Smoking and Health, June 2006, available at http://www.cdc.gov/tobacco/secondhand_smoke/00_pdfs/save_lives_save_money.pdf.
]  [119:  See 2007 America’s Top Restaurants Survey Shows U.S. Diners Overwhelmingly Favor Smoke-Free Restaurants and Bars, Smoke-Free Environments Law Project, November 8, 2006, available at http://www.no-smoke.org/document.php?id=260 (“It is clear from our surveys that the vast majority of Americans prefer their restaurants, bars, and clubs to be smoke-free.”).
]  [120:  See, e.g., B.C. Alamar and S.A. Glantz, Smoke-Free Ordinances Increase Restaurant Profit and Value, 22(4) Contemporary Economic Policy, 520, 520-25 (October 2004), available at http://www.no-smoke.org/getthefacts.php?id=34.
]  [121:  See Benjamin Alamar & Stanton A. Glantz, Effect of Smoke-Free Laws on Bar Value and Profits, American Journal of Public Health, http://www.ajph.org/cgi/content/abstract/AJPH.2006.095315v1.] 

Additionally, the Supreme Court has held that a modification would fundamentally alter the nature of the public accommodation if it would alter an “essential aspect” of the public accommodation, or if it would give an “advantage” to the disabled person over non-disabled people.[endnoteRef:122] Thus, if a public accommodation specializes in tobacco smoke, such as a tobacconist or cigar shop, then it would fundamentally alter the nature of the public accommodation to require that it ban smoking. Alternatively, if the public accommodation is a competition, such as the PGA Tour, and banning smoking would somehow make tobacco sensitive individuals compete better than individuals who do not suffer from heightened sensitivity to tobacco smoke, then it could be argued that banning smoking would fundamentally alter the nature of the public accommodation.[endnoteRef:123] However, it is inconceivable how this scenario would occur, since, like Martin in PGA Tour, Inc. v. Martin, banning smoking would simply allow tobacco smoke sensitive people basic access to the public accommodation, or, at most, to be slightly less disadvantaged than they would be if smoking were not banned; it would not give tobacco smoke sensitive individuals an advantage over their counterparts.[endnoteRef:124] [122: 
 See PGA Tour, Inc. v. Martin, 532 U.S. 661, 682-83 (2001).
]  [123:  Note that the ADA does not require any consideration of potential disadvantages suffered by smokers. See 28 C.F.R. § 36.210 (2007) (“This part does not preclude the prohibition of, or the imposition of restrictions on, smoking in places of public accommodation”); id. § 36.210, App. B (“The reference to smoking in section 501 merely clarifies that the Act does not require public accommodations to accommodate smokers by permitting them to smoke in places of public accommodations.”)
]  [124:  See PGA Tour, Inc. v. Martin, 532 U.S. 661, 688-90 (2001). The reason this article refers to non-tobacco smoke related cases is that there are few cases involving tobacco smoke sensitivity litigated under Title III. “This can be attributed to a combination of potential plaintiffs’ reliance on alternative dispute resolution methods, dismissal of cases, and/or reluctance by potential plaintiffs to pursue a claim under the ADA, given the limited Title III remedies.” Lainie Rutkow et. al., Banning Second-Hand Smoke in Indoor Public Places Under the American with Disabilities Act: A Legal and Public Health Imperative, 40 Conn. L. Rev. 409, 429 (2007).
] 

Thus, the ADA, through Title III, provides substantial protection to tobacco smoke sensitive individuals against discrimination in public accommodations. Public accommodations must make sure that disabled individuals are provided equal goods and services as non-disabled patrons, and must ban smoking if doing so would be reasonable and necessary. Furthermore, although public accommodations have been able to argue, in the past, that banning smoking would fundamentally alter the nature of their goods and services, they would be unlikely to prevail on such a claim now, thus strengthening the ADA’s protection from discrimination in public accommodations.
Conclusion
	The ADA is a powerful tool against tobacco smoke in the workplace and in places of public accommodation. It has been used by tobacco smoke sensitive individuals to pursue their rights against discrimination in both workplaces and public accommodations. Numerous courts have held tobacco smoke sensitive individuals to be disabled under the ADA. Such individuals can win injunctions banning smoking in the workplace if they can show that doing so would be a reasonable accommodation to their tobacco smoke sensitivity, that they can perform the essential functions of their jobs given these accommodations, and that banning smoking would not be an undue hardship to the employer. Tobacco smoke sensitive individuals can also win injunctions banning smoking in public accommodations if doing so would be necessary to enable him or her to equally enjoy the goods and services provided by the public accommodation, and if it would not fundamentally alter the nature of the public accommodation. Given current statistics indicating that both employers and public accommodations benefit when they ban smoking, it would be difficult to argue that banning smoking would be an undue burden or would fundamentally alter a public accommodation. Thus, tobacco smoke sensitive individuals can not only continue to claim their rights under the ADA, but may also enjoy added success in the near future.
